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ATLT cozmunicationz of the Midwaet, Inc. ("ATET®) and
NCImetro Access Transuission Services, Inc. (YMCI®) bring this
motion for recansidaration in light ef an intervaning change in
the controlling law reyarding the interpretation and applicaticn
of the Telecoznunications Act of 1896 (the "act®).! In its order
naf2ivming Some Provigions of the Interconnastien Agreezents and
Remanding Others® (hereinaztar "Initial Decixion®™), this court
Telied on the lav as it existed after the Zighth Circuit Court of
Appeals decision in Jowa Urilities Boaxd v, FCC, 120 F.3d 753
(8th Cir. 1987) ("IUB_I"). Renmazkably, about one hour aftar this
court filed its opinion the Dnitsd States Suprese Court ilssued
its decision in ATAT v. Tova Utilities Noard, 118 B. Ct. 721
(1999) ("IVE IXI"), effirming in part and reversing in part the
Judgmant of the Eighth Circuit Court ¢f Appeals in IUB I.

ATST and MCI filed thelr motion for reconsideration within
10 days of eatry of ths judgmant on this court's crder, and they
recite that they f£1ls it pursuant to Fed. R, Civ. P. S§.

Although ths Fedaral Rulss of Civil Progedure do net recognice a

3 The provisions ef the Act most pertinent to these
proceedings are locsted 4t 47 U.E.C. §§ 251=282. ©On page tvo of
its initial ruling filed on January 35, 1599, however, this court
mistakenly referred to titls 28 of the United States Code vaen
discussing provisions of the Act. Thus, the citations to 28
u.8.C, § 251(g), 28 U.5.C. § 281{ec) (1), and 28 U.B.C. § 252, are
adendad to rsad, respectively, 47 U.5.C. § 251(c), 47 U.8.C. §

251(c) (1), and 47 U.8.C. § 253, . P
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motian o reconsiderstion, per ge, gee fanders v. Clepco Indus,,
862 F.2d 161, 188 .§:170°(8th ‘Cir. 16§8) -(noting that a mwotien ‘far
reconsideration is not described by any particular rule of

. 2gderal .civil procedura), generally a motion for reconsideration
that {s filed within 10 days of the entry of judgzent is treated
as 2 aocticn to altar or mmend judgzent pursuant to Fed. R, Civ,
P, 59(e). G5Sse id. at 160-171 & n.11; ges 3139 In re Trout, 964
F.2d 977, 978 (8th Cir, 1993) (construing a motion to recansider
f£iled within ten days of the £iling date of the initisl ozder to
be a 59(e) moticn); Dewlt v, Piretar Corm,, 504 F. Supp. 1476,
1494 (N.D. Iowa 1995) (construing a motion to reconsider 2iled
within ten days after the judgment to ba a $§(e) motion); 12
James Wm. Moors at al,, Moore's Federal Practice § §3.30(7) (3d
ed. 1998) (same); cf, Retixed chicage Police Ass'n v. City of
chicago, 76 F.3d 856, B62 n.l (7th Cir. 1936) (saze). Because
ATET and XCI filed thelir motion for reconsideration within 10
days of tha entry of judgment in thie cass, tha =motien is a
timely filed rule 55(e) metion.?

A motion to alter or amend a judgment iz appropriats when
there haa been an intervening changes {n the controlling law. [Eee
Lavghiin v, Jensen, 148 B.R. 315, 315 (D. Neb. 1992) (recognizing
that rule S5(e) motion zay be based on intervening change in

controlling law); ses also Atlantic States Tegal Pound., Ine. v,

Xarg Breos., Inc,., 841 ¥, Supp. 51, 83 (N.D.N.¥Y. 18982) (saze);
Sregg v, American Ouasay Petreleun Ca,, 840 F. Supp. 1394, 1401

(D. Colo. 1991) (recognizing that motion feor reconsideration
undar 59(e) is proper vhere there has bean a significant changs
or davelopmant in the lav since the sunission of the issues to
the court); 12 James wm. Moors et al,, Moora's Pederal Practice §
$9.30(5)[al{i=15) (34 ed, 1998). There is no doubt that the
Supreas court's JUB II decision constitutes an intervening change
in contreolling law. T7The gquestion is, therefore, what issues
addressed in thia court's Initial Decision need to be readdressed

! Peds R. Giv. P, 59(e) provides: "Any motion to alter er

amend a judgment shall b
i :3 gdgment e 2iled no later than 10 days after entry




in light of the intervening change in the lav. The parties have
filed kriafs addressing this question and the motion is
submitted.
2he Supreme Court's Decisicn

In its JUB _II decision, the Supreme Court changed the law in
three respacts potantially affecting this court's Initisl
Decisien. PFizrst, the Supreme Court reversad the Eighth Circuit
Court of Appeals and concluded that the Federal Communications
commissien (YFCC") has jurisdiction to design a pricing
nethodology, thereby reinstating federa) pricing regulations
previously vacated by ths court of appeals.’ See IUB II, 119 S.
Ct. at 729=33. Sesond, the Suprame Court vacated 47 CFR §
51,319, previously uphald By the eccurt of appeals, vhich gave
competitive losal exchange carriers ("CLECs®) blanket access to a
laundry list of network elezents. The Couzt vacated this rule
becauss {t concluded that the FCC granted blanket access to the
listed elements based upon an ixproper interpretation of the
r"necessary” and "impair" standards contained in 47 U.B.C. §
251(d) (2). Eee 14, at 734-736. Although the Court did not
specifically vacate 47 CFR § 51.317, the rule articulating the
FCC's interpretation of the "necegsiry” and “impair" standards as
it applies to other non=listed netvork slements, the Court's
analysis of rule 319 apparently sounds the death-knell for rule
317 as well. Finally, the Supramas Court reinstated 47 CFR §
51.315(b), previcusly vacited by tha ocourt of appeals, which
prevents incunbent lecal exchange carriers ("ILECx"), except upon
reguest, from separating requested netwvork elements that the ILEC
currently combines. 5ee id, at 736-738. The impact of thesa
changes in the law on issues previously decided by this court are

discussed, in tuwrn, balov,

R,

3 The pricing rules previously vacated by the court of
appeals on jurisdictional grounds include: 47 C.P.R. §§ 51.501~-
51.§15 (inclusive, except for sectien 51.51%5(b) which was net
vacated by the court of appeals), 51.601-51.611 (inclusive), &
51.701~51.717 (inclusive). gSes IUB I, 120 F.3d at 800 n.al.



Issuas to be Rsconsidgred
I. W 2. i -

In its previous order, this court addressed tvo pricing
issuss raised by XCI: (1) the fallurs of ¢he lIowa Utilities Boacd
(the "Board"®) to set cost-baged interconnection and access to
unbundled network alement rates, and (2) the fallura of the Board
to de=averags undundled network elament rates. In both
ingtances, this court affirwped the spproach taken by the Board.
The Board's approach t£o thess iscues, altheugh consistant with
the general code language, asg 47 U.8.0. §§ 251(c) & 252(4), dia
not comply with the FceC regulations applying thoss code
provisions. At the time the Board rendered its pricing decisien,
it was under no obligation to comply with the Fcc's rules because
they had already been vacated by the court of appeals in JUB_I.
Nowv that the Suprame Court has rsinstated the PCC's pricing
rules, hovever, ths Board's approach to both of thege pricing
issues 19 inconsistent with federal lav,

The FCC's Tules regarding the pricing ef interconnectien and
access to network eslesments are located in 47 CFR §§ 51.501-515.
These rules provide that the state commissicn, i.s., the Board,
nust estadblish the rates either pursuant to the forwarde=looking
escnonic cost-based pricing mathodology set forth in §§ 51.508
and $1.511, or consistent with the proxy ceilings and ranges set
forth in § 51.513. E8Q 47 CFR § 51.503. The forwarde-loocking
econczic cost-bagsed pricing methodology refarenced in the first
option {s the sum of the total element long-run incremental cost
("TELRICY) o2 tha element, as degcrided in section 51.508(b), and
a rsasonadle alleeation of forwvard-looking comman coats, as
described in section 51.80S(c). Jse 47 CFR § 51.505(a). The
Board adcpted neither the TELRIC optien nor the proxy optien in
establishing rates for interconnecticn and access to unbundled
elerents, Indeed, the BoaTd specifically rsjected the TELRIC
asthodolegy because the 30s¥d vas unwilling to accept two of its
underlying assunptions. £Saa Board's Finzl Decision and Order, at
13-14 (april 23, 19893), as modified by order on June 12, 1598.

In itz stead, the court adopted an incremental cost approach.
Eee 4d. st 24-15. By adopting a pricing mathodology other than

4



those specified in ths FCC's pricing rulas, the Board!s pricing
approach im inconsistant w;u:- cuzrTant federal law. Accordingly,
this pricing issus vill be remanded to the Board with directicn
to comply with tha rcC's pricing rules, |

The rcc's pricing rules reinstated by the Suprame Court also
eddresa the de-averaging issue. BSaction 51.503(b)} of code of
regulations provides that an ILEC!s rates for each element it
offars =ust coEply with the rate structure rules set forth in
section 51.507. fea 47 CFR § 51.503(b). Subsection (f) of
section 51.507 requires state coxxissions, l.e., the Board, to
westablish different rates for elements in st least three defined
geographic aress within the state." 47 CFR § 51.507(f). 1In its
Pinal Decision and Order, the Board refused to establich
different rates for dilferent areas ¢2 the stats, deciding
inatead $0 adopt a statevids average rats £or each particular
element. Ses Board's Final Decision and Order, at 33=35.
Although this court, in its Initial Decision, accepted the
Board's approach as being cost-based, albeit a ctatevide average
cost, the Board's approach (s inconsistent with the rFcc's pricing
rules reinstated by IUB II. Accordingly, the Board is crdered on
rexand to readdress the de-averaging issue and to, at a ninimun,
comply with the reguirements of the FCC's rules.'

II. "Necessary® and ® "

In 47 U.8.C. § 251(d), ‘Congress suthorizes the FCC to
establish regulations to liplement the requirements of section
251. That authorization includes a grant of authority to
deternine what netwerk elemants should be nade available to CLECS
oh an unbundled basis pursuant to .section 281(e} (3). CoOngTecs
Tequires tha FCC, in making that deterzination, to sonsider, at a

‘ This cocurt is well awvare that the FCC pricing rules
have yst to be approved by ths Righth Circult Couwrt of Appeals on
their merits. The court cannot, however, refuse to apply the lav
as it currently exists based upon the possibility that the law
%3y be changed by subsequent court opinion. Of courss, if the
Parties truly wiah to aveid sueh u.ncu-uint{; they skould take
thelr duties to negotiate in good faith to heart and reach a
mutual agreement as to all of these contested issues, Sga &7
U.8.C. § 251(€)(1). I strongly encourage thes to d¢ So.



ainimum, vhether ®(A) access to such netwerk elenents as are
proprietary in nature is Necausary; and (B) the failurs £o
provide access to such netvork elemants would Jippair the ability
of the telecammunications carriar seeking acscess to.provids. the
services that it zseeks to ‘offer." (? U.8.C. § 251(4) (2)
(ezphazis added), Pursusnt to this grant of authority, the PFCC
egtablighed a list of netvork elements that satisfied the
necessary and ixpair standards, and therefare had to be wade
availadle by ILECE upen request, and listed thoese elements in 47
CFR § 51.319, BSee IUB IZ, 119 6. Ct. at 734~36 (outlining the
approach taken by the Fce in its First Report and Order). The
Supreme Court rejected this list of network elaments, however,
because the Court concluded thzat the PCC did not properly
interpret and/or apply tha necessary and irmpeir standards
contained in section 251(d) (2) ‘vhen developing the 1ist. 5ee IUB
II, 119 §. Ct. st 734=35.

In 47 CFR § 51.317, the Fo© articulated its standards for
identifying network elexments, other than those listed in secticn
52.319, whicd, upon requeést, must be made available to CLECs on
an unbundled basis. The standards articulated by the FCC in
section 51.317 are the same interpretaticn of the necessary and
impair standards the Supreme Court found vanting in its analysis
of section 51.319, Accordaingly, the standards articnlated in
section 51.317 no longer appear to bs good law.

Tha only natwork element rsquirsd by the Board to be
provided on an unbundled baxig pursuant to the standards -
articulated in section 51.317, and challenged Dy a party to the
interconnection agresment, is the "dark £iber® slement. In its
rinal Arbitration Dechioq on Remand, the Board congluded that
dark Ziber should be provided as & netwerk alement bacause it
satisfles the FUC's test £or a nonpropristary element “that
denlal of unbundled access 0 the netverk slement would décresse
the quality or incrsase the cost to a CLEC of providing s
servics." Board's Final Arbitration Decisicn on Remand, at 31-32
(citing the IUB I decision which upheld the PCC's interpretation
of the inmpairment standard). This court affirmved the BEsard's
finding based upon the Board's application of the now-defunct



izpairment standard articulated by the FCC. Ses Initial
Decision, ut 40—41. uc‘:_iggg tbo Board and this court relied on
an improper interpretation of the irpairment standard in
rTequiring tha ILEC ¢0 provide dark fiber on an unbundlaed basis,
the dark fiber isaue is resanded to the Board for a re-
deternination as to vhether tha ILEC must provide access to its
dark fiber, a petwork element, on an unbundled basis.’

NCI urges this scurt to not rezand this igsue to the Board,
but instead hold the guestian in abeyanse, purguant to the
doctrine of primary jurisdiction, until the PCC has coppleted its
rulenaking process and adepted a revised interpretation of the
impairment standard. This court declines to do go. It is
extremely unlikely that the FCC's new regulations would allow
this court, as MCI suggests, to adjudicats the dark fiber issuve
on the record as it existi: Rather, this court would eventually
have to remand the isaueé to the Board for a deteraination, in the
first instance, ¢f wvhether the provisian of dark fiber satisfies
the nev standard. This court would then review, upen reguest,
the Board's decision. §ge 47 U.5.C. § 252(e) (6) (estadlishing
that it ig this court's Quty to reviev determinations made by
state commissions, not to make such determinations in tha first
instance). It is precisely because the Board is bstter equipped
to handle such a determination in the first instance that this
court ramands the igsus to the Board at this time. Sge MTI's
2rief in support of Notion to Reconsider, at 18 (citing Faxr rFast
canf. v. United Seates, 342 U.5. 570, 574-75 (1952), for tha
proposition that |q-nc;j§'art'5attzr equipped than courts by
specialization, insight Jained Dy experiencs, and mors flexible
procedures to resolve speclalized or technical issues). On
Temand, the Board can deterzine whether there is another basis
for reguiring the ILEC to provide dark fiber, whether it should
delay the determination until agter the Fee's nev rules are

A The Supranes Court's decision in JUB II did not affeat
the Board's and this court's deterzinaticn that dark fiber is &
?etworx element. Accerdingly, the Beard need not reexsmine that

ssus on rsmand,



released, or whather it should taks another esurse of action.
The initisl intarcomnnsction agreesent arbitrated and
. accepted by the Board required-the IIEC to provide netwark
alenents individually, and in cozmbingtion with cther network
elexents. Sgg Original AgTeezent § 37. This approach was called
into question by the court of appeals in JUB T. In that
decision, the court of appeals vacatsd zubsections (b)-(L) of &7
CPR § 51.315, which speaX to the issua of an ILEC's duty to
provide netwsrk elements in eombination., Subsection (b) of
section 51,315 prohibits an ILEC, except upca regquest, fron
separating reguested network elements that the ILEC currently
cozbines. See 47 CIR § 51.315(B). Subsections (c)-(f) of
section 51,315 reguire tha ILEC, upon reguest, to combine other
netwerk elements, sven if thoge elexants ars not ordinarily
combined in the ILEC's network, pravided that certain conditions
are Zet. See 47 CrR § 51.215(c)~(f). The court of appesls in
IUB I vacated subsection (b) ‘of secticn 51.315 besause section
251(c) (3) of the Act provides £or access to network elements only
en an unbundled bacis, not a combined basis., See JUB I, 120 F.3d
at 813, 1In addition, the court of appeals concluded that
allowing CLECs ¢o purchase the ILEC’'s elexents on & combined
basis would obliterats the distinction between access to
unbundled network elements and the purchaze of an ILEC's retail
sexvices for resale. 28§ ld, The court of appeals vacated
subsections (¢)~(£) of section 51.315 becauss the court ccncluded
thst the language of section 251(c)(3) ef the Act—"[an ILEC)
shall provide such unbundled nstvork elexments in a manner that
allows reguesting carriers to cormbine such elezmentsg®—
unambiguously indicates that reijuesting earriers, not incumbents,
have the responsibllity of 'g‘:'oﬁbininq those fdetwork alements
provided by the TLEC on an unbundled basis. Ssge id.

In light of the court of appasls! decision, the Board
zodified the interconnection agreeszent on remand To provide:

The ILEC shall offar each Retvork Element individually

er may, in the ILEC's sole discretie t
Network Elements ars inextricably :e:hg::? c‘.n:-?:‘



svitching and sigmalling, offer them in combination ¢ @
o, S e .

" r a9

Por each Natwork Eleaent, the ILEC shall have only the
Lollowing. cptians with rasgard £o.reconkining with other
Network Zlements: ' '

(1) The ILEC can alect to not separats the Rctvé:k
xl-nia.:t.:d gram other Netvork Elements with wnich it (s

(2} The éz.se san D‘rwido its ovn psrsonnel to the CLEC
to recozbine the Network Elsmant with cther Nstwark

Elezents as reguested by the CLEC;

(1) The ILEC &an elect Yrecant change®™ technology,
vhich is switching seftvare somevhat liks an on/off
svitch theat allows the CLEC to recozbine some Network

Elenents;
{4) The ILEC can elect to have § third-party technician
acceptable to both the ILEC and the CLEC recombine the

Retwerk Elezents; and
(S) The ILEC can slect to allow ths CLEC's technician

recophine the Network Elements.

Where options 4 or 5 are selected, ILEC may raguire
that ILEC personnel acconpany the third-party or CLEC
personnel as they do tha recozbining of Retwork

Elements. Whers ILEC.personnel accompany the third-

party or CLEC personnel, ILEC shall bear the expense of
' its personnel, and CLEC shall bear the recombining

expense of the third-party or its own personnel.

Interconnection Agreement ‘en Remand § 37. This approach vas
consistent with INB I, in that the TLEC was not reguized to
pravide network slements in ccubinaticn nor required to recombine
unbundled elexents on behalf of the CLEC. Accordingly, in its
Initial Decision, this court affirmed the Board's approach. See
Initial Decision, at 28-30. ‘

In IUB _II, bowever, the Supreme Court reversed the court of
appeals' decision as it xrelated to subssction (b) of 47 CFfR §
51,315. Ses JUB II, 119 §. Ct. at 737 (finding rule 31S(b) to be
a reasonable interpretation aof the Act). In so doing, the Court
concluded that the languigd ef section 251(c)(3) of the Act—"[an
ILEC) shall previde such :unbundled network slezents in a manner
that allows requesting carriers to coubine such elenents"-peraly
forbids ILECs from sabotaging unbundled network elexents in such
a vay as to preclude thex fronm ever beiny recembined. See IUB
&I, 119 8. Ct. at 737, Tnis langudge does not, the Court



reasoned, “say, oF even femctely imply,® that the ILEC must
provids ths network €lefiefits only in an wnbmdled, and naver a
conbined, foram. ges id, Acccrdingly, the Court found sectien
251(0) (3) of the Act to e andigucus on vhether leassd nwtwork
elenents may or zust bs ssparated, and concluded that ths FCC's
interpretation contained in section 51.315(b) bad a rational
bagis in the Act'!s nondiscrimination raguiresment. $ce id,
Indeed, the Court cited vith approval the PCC's rationale for the
Tule—the rule "is uimed at preventing {necumbent LECs froa
tdigconnect[ing] previcusly connected slszants, over the
objection of the requesting ecarrier, not for any praoductive
reaasen, but just to impose wasteful reconnsaction costs on new
entrants.'* Id. (quoting’,:gcply Brief gfor rederal Petiticners
23}, S ,

The change in law biéﬁght about by the Supreme Court's IUR
II decieicn renders tha Board’'s approadh to the combination
issue, at least in part, inconsistent with federsl lav. To the
extent section 37 ¢f the Interconnection Agreement on Raxand
allows the ILFC to chooss t0 unbundle network elements that it
currently copbines, oven in the face of a reguest from a CLEC for
the elements to be provided in thelr combined form, the agreement
is inconsistent with current federal lav. Seg 47 CIR §
S1.315(b). Thus, the combinaticn issue vill de remanded to the
Board to zmodify ths interconnection agraezent so as to prevent
the ILEC from unbundling network elements that it currently
conbines in contradictitd 627¢7 CFR § 51.315(D).

It should be noted that the Suprems Court raversed only tae
court of appsals' decisidi as it related to subsection (b) of
section 51.315; it did not address subsections (¢)=-(2). which
vers also vacated by the court of appeals. Sae Im II, 119 §.
Ct. at 736-33. Accordingly, the Béard‘s approach to combining

¢ The Board apparently predicted such a changs in the
lav, as it included a clause inpseetion 37 of the Ingereoamction
Agreexent on Remand notifying the parties that the csmbination
tpproach adopted by the Board was subject to modificaticn in the
svent the Supreme Court raversed the cezmbinations porticm ef the
4UR I cecision. See Interconnestion Agreexent oh Rerand § 37,

a e Naad
10
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netverk elemants not cwrrently cozbined in the ILEC's netwerk
-gyster—allowing the ILEC ¢ chovss betvewn coudining ‘the
elements for the CLEC, utilizing recent change technology,
‘allowing ‘& third pariy-to ctoobine the slexents, or alloving the
CLEC to combine the elements—resmains a viebdle approach under the
law. The Board nsed only nodify the agreement 8o as £o eliminate
any suggesticn that the ILEC can choose o unbundls elenents that
it curreatly cozbhines in its own systaz, in contraventicn of a
reguest frem a CLEC for the elexments in their combined form. In
other words, an ILEC may not be given discreticn to deny a
Teguest for network eleaents in a combined form if the ILEC
conbines those sene elanments {n its own system. If the elements
requested by the CLEC are net utilized in a combined form by the
TLEC in i{%s own system, the YLEC réed enly provide the elexents
in an unbundled form, and the ILEC cannot be reguired to combine
the elements for the CLEC'g benefit. The Besard should modify the
intercennection agreement accordingly.’
Iv. Qther IEgues -

In its Initial Didlsion, this court remanded the issue
concerning the collocation of remote switeh modules (“RSMs®)

. e
. - e ! A2 T

? US West Communicatiang, Inc. ("UB West") contends that
this court lacks Jurisdiction to revisit its fnitial zuling on
the conbination issue Bacause neither ATET nar MCY, the parties
vho filed this moticn to reconsidar, challenged the Board's
approach to ths combination isszue in the initial section
252({e) (6) proceeding., I dizagres. Pursuant to NCI's and ATET's
motion to reconsider, this court u¥ reconsider any of its
deterninations in its Initial Decision which ars affectad the
{intexrv ehange in tha esntrolling law, z'eglrdlens of ch
party initially challenged the agreement provieion or which party
filed the motian to reconsider. For exampls, upen
reconsideratien, the court accepted US West's argument and
resanded the dark fider issus even though US Wsst did not file
the motion for reconsideration, - .

Moreover, & practical rsason supports a remand ¢f the
combination issus &t this time. Undoubtedly, this issue would
hive been revisitsd pursuant to the resegotiation provision in
the interconnecticn sgresments. " Seg Interconnection A?:ecncat on
Remand § 20.2. It is this court's conclusion thet by ‘mmediately
remanding the issue to the Board, the court is acceler.ting the
renegotiation of the combinatien issue, a result consistent with

the Act's purpose to bring about "
as possibls. . about effootive competition as quickly

EB 3



bacause the Board failed to make an explicit finding that the
RSNs wars golng to be “used for interconnectien.,® Eae Initial
Decision, at 54-57. On rezand, the Board may, in its discretien,
racoenslder vhether “used oy interconnacticn® rezains the
appropriata test after tﬁcluprlm Court's dsclsion in IR _IX.
See IDR.IX, 119 8. Ct. at 734-36 (2isapproving of the FCC's broad
interpretation of ths word "necessary,” as it is used in sectien
251(Q) (2) ef the Act); Initial Decisien, at 54 (explaining that
Poc interpreted the word "necasgary,® as it is used in sectien
251(c) (6) of the Act, the collecaticn provision, to msan “used or
useful”).

T™he rest of this court's findings snd conclusions contained
in its Tnitisl Decisien will remain unsltevyed.’

' --GRDER

NCT's and ATET's motion £or reconsideration is GRAMTED.
Upen reconsideration, all provisions of this court's original
order and judgment shali Famain unalterad, except IT I8 ORDERED
that ‘the two pricing issues; the dark fiber issus and the network
aleszent combination igsue are remanded to the Board,’

" Dated this ﬁ day ef April, 1999,

., I OR
Senlor U.8. Distriet Judge

' Thro.ghout US Wast's "Brief on the Effsct of the
Buprenme Court's Decision,® US West repeatadly suggssts that the
Suprena Court's decisicn somahew changss the nuaber er nsturs of
netvork elenents US Wast is obligated to provide ATET and MCI
under the interconnection agreszent, In its Initial Decision,
this eourt addressed only UB West!s obligation to provide dazk
fiber as a netvaork slemgqnt bacause that vas the only natwverk
element that US West claimed it 'had no duty to provide. This
court cannot reconsider a_decision it &id not make in its Initial
Decision nor an issus that was not pursued by amy party in the
original proceeding. Thersfore, US ¥West remainsg obligated to
previds all the unchallenged netweork slexents contained in the
Interconnection Agreenant en Remand, including operational
support systems ("O558") and shared transpers.

’ Nothing in this opinion is intendeg to linmit the
procedures available ta the Beard for reselving thase issues an
Texand, including allswing tha parties to negotiate agreement.
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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

US West Communications, Inc.,
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Plaintiff US West Communications, Inc., (“US West™) brought this action pursuant to the

Telecommunications Act of 1996 (“the Telecommunications Act” or “the Act™), specifically 47
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U.S.C. § 252(2)(6), sesking judicial review of dgterminations made by the Minnesota Public
Utilities Commission (“MPUC™). US West has named the individual commissioners of the
MPUC as Defendants. For purposes of this arder, the individual commissioners and the MPUC,
itself, will be referred to collectively as the MPUC. |

The above-captioned case is one of eight cases involving review of determinations made
by the MPUC presently before this Court. On December 10, 1997, this Court issued an Order in
US WEST Communications, Inc. v. Garvev, No. 97-913 ADM/AJB, slip op. at 3 (D.Minn. Dec.
10, 1997), determining the scope of review for cases brought pursuant to § 252(e)(6). The Court
found the scope of review limited to an appellate review of the record established before the
MPUC. Id. On May 1, 1998, the Court filed an Order addressing the stzndard of review in the
. eighe Telzzsnimmuzisotions Act cases. AT&T Communications of the Midwest, Ine v Caontel of
Minnesota, No. 97-901 ADM/JGL, slip op. at 10-11 (D.Minn. April 30, 1998). Questions of law
will be subject to de novo review while questions of fact and mixed questions of fact and law will
be subject to the arbitrary and capricious standard. Id, at 11-13.
L BACKGROUND

Before 1996, local telephone companies, such as US West, enjoyed a regulated monopoly
in the provision of local telephone services to business and residential customers within their
designated service areas. AT&T Communications of the Southern States v. BellSouth
m 7 F.Supp.2d 661, 663 (E.D.N.C. 1998). In exchange for legislative approval
of this scheme, the local monopolies ensured uni\./crsla.l telephone service. [d, During this
monopolistic period, the local telephone companies constructed extensive telephone networks in

their service areas. [d,



Congress passed the Telecommunications Act of 1996, in part, to end the monopoly of

local telephone markets and to foster competition in those markets. Jowa Utils. Bd. v. FCC, 120

F.3d 753, 791 (1997), rev'd in part ﬂh&i‘l, AT&T Corp. v. Jowa Utils. Bd., us._ 119

S.Ct. 721 (1999) ; GTE North, Inc. v. McCartv, 978 F.Supp. 827, 831 (citing Joint Explanatory

Statement of the Committee of Conference, H.R.Rep. No. 104-458, at 113 (1996)). Because the

local monopolies, or incumbent local exchange carriers (“ILECs” or “incumbent LECs™), had
become so entrenched over time through their construction of extensive facilities, Congress
opted “not to simply issue a proclamation opening the markets,” but rather constructed a detailed
regulatory scheme to enable new competitors to enter the local telephone market on 2 more equal
footing. AT&T Communications of the Southern; States, 7 F.Supp.2d at 663. The Act obligates
the incumbent LECs. like UJS West: (1) 'to permit a new entrant in the local market to
interconnect with the incumbent LEC’s existing local network and thereby use the LEC’s own
network to compete against it (interconnection); (2) to provide competing carriers with access to
individual elements of the incumbent LEC’s own network on an unbundled basis (unbundled
access); and (3) to sell any telecommunication service to competing carriers at a wholesale rate
so that the competing carriers can resell the service (resale). [owa Utils. Bd., 120 F.3d at 791
(citing 47 U.S.C.A. § 251(c)(2)<(4)). In order to facilitate agreements between incumbent LECs
and competing carriers, the Act creates a framework for both negotiation and arbitration. 47
U.s.C. § 252. Two sections of the Act, 47 U.S.C. §§ 251 and 252, explain the basic structure of
the overall scheme for opening up the local markets..
Section 251
Section 251 describes the three relevant classes of participants effected by the Act:
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(1) telecommunications carriers, (2) local exchange carriers, and (3) incumbent local exchange
carriers. 47 U.S.C. § 251(a), (b), and (c). A telecommunications carrier is a provider of
telecommunications services, 47 U.S.C. §:153(44), telecommunication services being “the
offering of telecommunications for a fee directly to the public...,” 47 U.S.C. § 153(46), and
telecommunications being “the transmission, between or among points specified by the user, of
information of the user’s choosing, without change in thé form or content of the information as
sent and received.” 47 U.S.C. § 155(43). Both US West and Defendant Sprint Communications
Company, L.P., (“Sprint”) qualify as telecommunications carriers. A local exchange carrier
(“LEC™) is “any person that is engaged in the provision of telephone exchange service or
exchange access,” 47 U.S.C. § 153(26), within an exchange area. 47 US.C. § 153(47). An
incumbent local exchange carrier is a conipany that was an existent Incal avchange carrier on
February 8, 1996, and was dccrn:_:d to be a member of the exchange carrier association. 47 U.S.C.
§ 252(h). US West qualifies as an incumbent LEC.

Section 251 establishes the duties and obligations of these categories of participants. For
example, all telecommunications carriers have a duty “to interconnect &hectly or indirectly with
the facilities and equipment of other telecommunications carriers,” 47 U.S.C. § 251(a); local
exchange carriers have a duty “not to impose unreasonable or discriminatory conditions or
limitations on, the resale of its telecommunications services.” 47 U.S.C. § 251(b); and incumbent
LECs.have a duty to negotiate in good faith with telecommunications carriers seeking to enter
the local service market, as well as a duty to “offer fc;r resale at wholesale prices any
telecommunications service that the carrier provides at retail to subscribers who are not
telecommunications carriers.” 47 U.S.C. § 251(c). Section 251 requires an incumbent LEC to
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provide interconnection that is at least equal in quality to that provided by the incumbent LEC to
itself at any technically feasible point, 47 U.S.C. § 251(c)(2); to provide nondiscriminatory
access to network elements on an unbundled basis at any technically feasible point, 47 U.S.C. §
251(c)(3); and to provide for physical collocation of cquiprﬁent necessary for interconnection or
access to unbundled network elements at the premises of the local exchange carrier. 47 U.S.C. §
251(c)(6).

Section 252

Section 252 delineates the procedures for the negotiation, arbitration, and approval of an
interconnection agreement that permits a new carrier’s entry into the local telephone market. 47
U.S.C. § 252. Once an incumbent LEC receives a request for an interconnection agreement
£z 2 maw soer, the parties can negotiate and enter into a voluntary binding agreemant
without regard to the majority of the standards set forth in § 251 of the Act. 47 U.S.C. § 252(a).
If the parties cannot reach an agreement by means of negotiation, after a set number of days, a
party can petition a State commission, here the MPUC, to arbitrate unresolved open issues. 47
U.S.C. § 252(b)(1).

An interconnection agreement adopted by either negotiation or arbitration must be
submitted for approval to the State commission. 47 U.S.C. § 252(e)(1). The State commission
must act within 90 days after the submission of an agrcément reached by negotiation or after 30
days o.f an agreement reached by arbitration. 47 U.S.C. § 252(e)(4). The State commission must
approve or reject the agreement, with written ﬁndings; asto any. deficiencies. 47 U.S.C. §

252(e)(1).




FECC Regulations
47 U.S.C. § 251(d)(1) directs the FCC to promulgate regulations implementing the Act’s
local competition provisions within six mogths of February 8, 1996. “Unless and until an FCC
regulation is stayed or overturned by a court of competent jurisdiction, the FCC regulations have
the force of law and are binding upon state PUCs [Public Utility Commissions] and federal
district courts.” AT&T Communications of California v. Pacific Bell, 1998 WL 246652, at *2
(N.D.Cal. May 11, 1998) (citing Anderson Bros. Ford. v. Valencia, 452 U.S. 205, 219-20

(1981)). Review of FCC rulings is committed solely to the jurisdiction of the United States
Court of Appeals pursuant to 28 U.S.C.'§ 2342(1) and 47 U.S.C. § 402(a).

On August 8, 1996, the FCC issued its First Report and Order, which contains the
Agency’s findings and mies nertainine tn the Jocal competition provisions of the Act. [owa Utils.
Bd., 120 F.3d at 792 (citing First Report and Order, In the Matter of Implementation of the Local
Competition Provisions in the Telecommunications Act of 1996, 11 F.C.C.R. 15499, CC Docket

No. 96-98 (Aug. 8, 1996) (“First Report and Order™)). Soon after the release of the First Report
and Order, incumbent LECs and State Commissions across the counrrf filed motions to stay the
implementation of the Order, in whole or in part. The cases were consolidated in front of the
Eighth Circuit. In Jowa Utilities Board, the Eighth Circuit decided that “the FCC exceeded its
jurisdiction in promulgating the pricing rules regarding local telephone service.” Id, The Eighth
Circuit.also vacated the FCC’s “pick and choose™ rule as being incompatible with the Act. [d. at
301 Other provisions of the First Report and Order were upheld by the Eighth Circuit. -

On August 8, 1996, the FCC also promulgated the Second Report and Order, which
contains additional FCC comments and regulations concerning provisions of the
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Telecommunications Act of 1996 that were not addressed in the First Report and Order. The

People of the State of California v. FCC, 124 F.3d 934, 939 (8th Cir. 1997), rev’d in part sub
nom., AT&T Corp. v. [owa Utils. Bd., __US —» 119 8.Ct. 721 (1999). Again many local

exchange carriers and state commissions filed suit challenging the order. Several cases were

combined in front of the Eighth Circuit, which issued another order addressing the FCC’s rules.

Id
On January 25, 1999, the Supreme Court reversed a significant portion of the Eighth
Circuit’s decisions. AT& .v. Towa Utils. Bd., 119 S.Ct. at 721. The Supreme Court ruled

that the FCC does have jurisdiction to implement local pricing rules and the FCC’s rules
governing unbundled access, with the exception of Rule 319, are consistent with the Act. [d. at
738. In addition, the Supreme Court uoheld the FCC’s “pick and_choose™ rule as a reasonable,
and possibly the most reasonable, interpretation of § 252(i) of the Act. Id.
Procedura] Historv

Sprint requested an interconnection agreement wit.hl US West on Apnl 15, 1996. (A38;
Order Resolving Arbitration Issues at 2). Negotiations between the pa&ics failed to resolve all
outstanding issues and Sprint, pursuant to Section 252(b) of the Act, filed a Petition for
Arbitration with the MPUC on September 19; 1996. (A1). US West filed a Response on October
15, 1996. (AS). On October 30, 1996, the MPUC granted the petition and referred the matter to

the Mi.nncsota Office of Administrative Hearings' for evidentiary proceedings before

'"The Office of Administrative Hearings is an independent state agency which employs
administrative law judges to conduct impartial hearings on behalf of other state agencies. Minn.
Stat. §§ 14.48 and 14.50.




Administrative Law Judge (ALJ) Steven M. Mihalchick. (A7, Order Granting Petition, and
Establishing Procedures for Arbitration at 2, 4).

When the evidentiary procccdings:cpg}mqnced on November 12, 1996, the parties had
five issues left for arbitration: (1) the most favored nations provision; (2) interim number
portability-access revenues; (3) certain cross-class resale restrictions; (4) recombination of
unbundled elements; and (5) performance measures and penalties. (A13). After two days of
evidentiary proceedings, (All, Al12), the ALJ issued an Arbitrators Report on December 20,
1996. (A32). US West, Sprint, and the Minnesota Department of Public Service (“DPS™)? filed
exceptions to the A.rbitrator’s Report on December 27, 1996. (A33-A35).

On January 2, 1997, the MPUC heard oral arguments and voted on the parties’ exceptions
ta the Acbitrator’s Report. (A37). On January 15, 1997, the MI'UC issued a written arder Order
Resolving Arbitration Issues, which directed the parties to file a conforming contract containing
all arbitrated and negotiated terms no later than February 14, 1997. (A38; Order Resolving
Arbitration [ssues at 24). On January 24, 1997, US West filed a Petition for Rehearing,
Reargument, and Reconsideration of the January 15, 1997 order. (A395. On May 15, 1997, the
parties filed their Negotiated/Arbitrated Terms of Agreement for Interconnection, Resale, and
Unbundled Elements. (A45). On July 31, 1997, the MPUC issued an Order Resolving Issues
After Reconsideration and Rejecting Contract, which réjected the Agreement submitted by the

panies., and specified terms that must be included to obtain MPUC approval. (A53). On August

*The Minnesota Department of Public Services is a state agency charged with the
responsibility of investigating utilities and enforcing state law governing regulated utilities, as
well as enforcing the orders of the MPUC. The DPS is authorized to intervene as a party in all
proceedings before the MPUC. Minn. Stat. § 216A.07.
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13, 1997, the parties submitted the conforming portions of the Agreement, (A54-A56, AS8),
which the MPUC approved on August 26, 1997. (AS57, AS9).

On September 25, 1997, US West gxled Lhe_: complaint with this Court alleging that the
Agreement does not meet the requirements of the Act. In its complaint, US West sought relief
on the following grounds: (1) Count I, the agreement imposes unlawful resale requirements; (2)
Count II, the agreement imposes an unlawful division of éccess charges for calls that US West
ports to Sprint customers; (3) Count III, the agresment imposes unlawful rebundling
requirements;’ (4) Count [V, the agresment imposes interconnection and performance standards
that the MPUC had no authority to impose; (5) Count V, the agreement imposes ultra vires
contractual requirements, such as the requirement to notify the MPUC of any modification or
amendment to the annroved apreement; and (6) Count VI, the agreement violates the Takings
Clause.

II. INTERCONNECTION AND PERFORMANCE STANDARDS

US West alleges that the MPUC unlawfully ordered it to negotiate interconnection and '
performance standards that are superior to those that it provides itself. US West claims the
MPUC directed the parties to negotiate standards that incorporated the superior interconnection
and access obligations of FCC regulations that had already been overturned by the Eighth Circuit
in Jowa Utilities Board. Specifically, US West cites t6 the following portion of the MPUC order:

The Commission elects not to approve any of the proposed provisions in total at this time.

? On September 9, 1998, the Court approved the parties’ stipulation agreeing to defer the
issues in Count III of US West's complaint until the Supreme Court issued its decision in AT&T

Corp. v. Jowa Utils. Bd., __ U.S.__, 119 S.Ct. 721 (1999). Because the Supreme Court has
since issued its decision, Count [II will be addressed in this Order.
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Instead, and with grateful acknowledgment of Sprint’s and US WEST"s willingness to
return to the bargaining table, the Commission directs the companies to negotiate
acceptable performance standards with the following two provisos in mind: First, the
companies have the discretion to include or exclude penalty provisions, as they mutually
see fit. Second, US WEST must provide Sprint with the same leve! of performance
standards and penalties that U S WEST extends to any other CLEC [competitive local
exchange carrier], or even a superior level, if Sprint requests it and makes arrangements
to pay for it.

(A38; Order Resolving Arbitration Issues at 22-24). US West claims the MPUC’s order forced it

to enter into the following performance standards and penalties provisions with Sprint:

Unless the Parties agree otherwise, the AT&T Supplier Performance Quality

Management System Metrics and Gap Closure Plans, and Direct Measures of Quality

(DMOQs) as set forth in Attachment 11 to the Arbitrated Interconnection Agreement

between AT&T Corporation and U S WEST Communications, Inc. approved by the

Commission are incorporated as a part of this agreement.

(A45; Negotiated/Arbitrated Terms of Agreement for Interconnection, Resale, and Unbundled
Elements at § 34).

The MPUC counters that its order did not force US West to incorporate the FCC’s
vacated superior interconnection and access obligations into its agreement with Sprint. The
MPUC argues that it did impose a threshold of quality but that it did nqt mandate the adoption of
the performance standards from the arbitrated Interconnection Agreement between US West and
AT&T. Furthermore, the MPUC could not fully determine the quality standards that US West
applied to itself, so whether the performance standards|ultimately adopted by the parties require
superjor quality is in doubt. In addition, the MPUC states that it did not base its decision on the
FCC'’s rules, but rather on concerns about service quality in Minnesota. The MPUC believes it

has the authority under state law to order and implement its own quality of service requirements,

including the requirement of superior quality, and that its quality concerns are justified in light of
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US West’s history of service quality problems.

Echoing the MPUC, Sprint contends that there is no evidence that the Agresment requires
US West to offer superior quality service to Sprint. Sprint states that the parties voluntarily
agreed to the relevant provision and that nothing in the Ac-t or the Jowa Utilitjes Board decision
prohibits an incumbent LEC from negotiating superior quality requirements.

The Telecommunications Act requires that an incumbent LEC provide a requesting
telecommunications carrier interconnection with its network “that is at least equal in quality to
that provided by the local exchange carrier to itself or to any subsidiary, affiliate, or any other
party to which the party provides interconnection . .. .” 47 U.S.C. § 251(c)(2)(C). The FCC
promulgated Rule 51.305(a)(4) requiring incumbent LECs to provide superior quality
interconnection on demand, and Rule 51.311(c) requiring inciumbent LECs, in ranim faor
additional payments, to provide superior quality access to unbundled network elements on
demand. In Jowa Utilities Board, the Eighth Circuit vacated these FCC rules as violating the
plain terms of the Act. J[owa Utils, Bd. v. FCC, 120 F.3d at 812. It found that the Act “does not
require incumbent LECs to provide its competitors with Supcrior qualit'y connection.” [d. The
Eighth Circuit explained that “[w]hile the phrase ‘at least equal in quality’ lcav‘cs open the
possibility that incumbent LECs may agree to provide interconnection that is superior in quality
when thc parties are negotiating agreements under the Act, this phrase mandates only that the
qualit.y be equal—-not supérior. In other words, it establishes a floor below which the quality of
the interconnection may not go.” Id, The Eighth Cifcuit went on to state that it does not matter if
the incumbent LECs are compensated for the superior quality interconnection, because the Act
simply does not require such a level of quality. [d, at 813.
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For the purpose of this Order, the Court will assume, without deciding, that the MPUC’s
order compelled US West to enter into the disputed performance standard and penalties provision
with Sprint. If the Act was the MPUC’s S:qlt:._bas_is for its authority, the MPUC would have
exceeded its authority when it directed US West to provide superior service. The Eighth Circuit
explicitly stated that the Act does not require incumbent LECs to provide superior quality
connections to its competitors. However, the MPUC did not rely solely on the Act for its
authority.

The Act provides that a state commission can establish “other requirements of State law
in its review of an agreement, including requiring compliance with intrastate telecommunications
service quality standards or requirements.” 47 U.S.C. § 252(e)(3). It is appropriate for a state
rommissing tn imnplement its own state’s laws during the review process providing tnose laws do
not conflict with or hamper the federal act. Although the Eighth Circuit stated that the Act does
not require an incumbent LEC to offer a superior level of service, a state requirement of superior
quality interconnection would not conflict with the Act.

The MPUC's order reveals that it relied on Minnesota law, at léast in part, in reaching its
decision concerning performance standards. In the “Applicable Law Section” of its order, the
MPUC directly cited to a Minnesota statute. (A38; Order Resolving Arbitration Issues at 22
(citing Minn. Stat. 237.081)). In its “Commission Decision” section, the MPUC referenced
Iangu;gc of its state-imposed statutory duty “to ensure the provision of high quality telephone
service throughout the state.” Minn. Stat. § 237.16, sﬁbd. 8, such as when it stated that
consumers “would receive service of adequate quality,” (A38; brdcr Resolving Arbitration
Issues at 23), and “[s]pecificity serves the interest of end users directly by establishing clear
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